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OPINION

Following ajury trial in the Davidson County Criminal Court, Petitioner was convicted of
the felony murder and aggravated child abuse of her two-year-old daughter. Her convictionswere
affirmed on appeal. State v. Kena Hodges, 1999 Tenn. Crim. App. LEXIS 866, No. 01C01-9804-
CR-00170 (Tenn. Crim. App. at Nashville, August 11, 1999), perm. app. denied (Tenn. 2000).
Subsequently, shefiled apro se petition for post-conviction relief. Shewas appointed counsel, and
an amended petition wasfiled. At the post-conviction hearing, Petitioner and her trial counsel were
the only witnesses who testified.

Petitioner’ s trial counsel had been a licensed attorney for approximately eight years a the
time of Petitioner’strial. He had previous experience in several criminal trials, including murder
cases. Tria counsel’s practice was over eighty percent criminad cases. He met with Petitioner on
more than twenty occasions prior to the trid while Petitioner was incarcerated in the local jail.
Counsdl testified that during several of those meetings, he and Petitioner discussed whether she



would testify at trial. He stated that Petitioner never expressed adesireto testify or not to testify at
trial. Counsel admitted that during opening statementsandvoir dire, healluded that Petitioner might
testify. He asserted, however, that he had cautioned Petitioner in pre-trial meetings that his advice
to her about testifying might change depending upon how the trial proceeded. Counsel ultimately
advised Petitioner not to testify, and she followed hisadvice. Counsel stated that hetelsall of his
clientsthat it isultimately the client’s decision on whether or not to testify, regardless of hisadvice
on the issue.

Counsel testified that hisadviceto Petitioner not to testify was based upon the fact that most
of theevidencethat wasfavorableto Petitioner was brought out on cross-examination of prosecution
witnesses. Additionaly, Counsel had serious concernsabout Petitioner’ sdemeanor during thetrial,
especidly her appearance of having no remorse concerning the death of her daughter. Petitioner’s
husband was a co-defendant in the cases, but the trials had been severed. Petitioner’ s husband was
convicted before Petitioner’ strial began, and his convictionsand sentenceswereaffirmed on appeal .
See Satev. Hodges, 7 S.W.3d 609 (Tenn. Crim. App. 1998). Counsel used a copy of the transcript
from the co-defendant’ strial in preparation for Petitioner’ strial. Petitioner had given statementsto
the police, but Counsel testified that he did not file amotion to suppressthe statements because there
was not a“ suppressible issue.”

Counsel acknowledged that he did not call awitnessto testify regarding the co-defendant’s
statementsto the police. Counsel recalled that thetrial court had rul ed the statementswere hearsay,
following a hearing on the State’s motion in limine. However, Counsel aso recdled that during
cross-examination, he was able to elicit testimony regarding the substance of portions of the co-
defendant’ s statements which were favorable to Petitioner. Counsd also testified that some parts
of the co-defendant’ s statements incriminated Petitioner. Counsel stated that he was ableto show
thejury that the co-defendant had been alonewith thevictim al day on the day of the victim’ sdeath;
that the co-defendant had disciplined the victim; and that the co-defendant had bruises on his foot
to corroborate the assertion that the co-defendant had kicked the child. He also elicited testimony
that the co-defendant’ sring was bent and that it had blood or human tissue oniit that was never tested
by the State.

Counsel testified that he never had problems communicating with Petitioner beforeor during
the trial. He also called witnesses to testify on behalf of Petitioner. He talked to all potential
character witnesses whose names and phone numbers had been provided to him. Based upon his
experience, thesewitnesseswould not benefit Petitioner’ scase or would offer detrimental testimony
if called to testify.

Counsel testified that he spent several hundred hours preparing for trial. Petitioner rgected
the only negotiated plea offer made by the State, which was a guilty pleato second degree murder
and a forty-five-year sentence. Counsel testified that the theory of defense was that the victim
suffered her injuries while Petitioner was at work, and that the co-defendant was the guilty party.
On cross-examination, Counsel testified that he believed that Petitioner’ s statements could not be



suppressed because Petitioner was not in custody when she gave the statements, and there was
nothing to indicate that the statements were coerced or otherwise involuntary.

Petitioner’ stestimony at the post-conviction hearing was remarkably brief and was confined
to theissue of her wanting to testify at trial. She acknowledged that Counsel spoke with her several
times, both before and during the trial, about whether or not she would testify. She stated that
Counsel told her that he did not want her to testify. Petitioner stated that she told Counsel that she
wanted to testify. She testified that Counsel never told her that she would make the final decision
as to whether or not to testify at her trial. At the post-conviction hearing, Petitioner did not offer
what her testimony would have been had she taken the stand at her trial.

Initsorder denying post-conviction relief, thetrial court implicitly accredited the testimony
of trial counsel and found that he:

made sound and reasonable decisions regarding every facet of the trial. The
Petitioner has failed to introduce evidence that meets her burden of showing
deficient representation. Further, the Petitioner hasnot demonstratedto the Court,
any evidence that the outcome at trial would have been different had [trial
counsel’ 5] representation been other than provided.

ANALYSIS
I neffective Assistance of Counsel

For a petitioner to successfully overturn a conviction based on ineffective assistance of
Counsel, the petitioner must first establish that the services rendered or the advice given was below
“the range of competence demanded of attorneysin criminal cases.” Baxter v. Rose, 523 S.W.2d
930, 936 (Tenn. 1975). Second, the petitioner must show that the deficiencies “actualy had an
adverse effect on the defense.” Strickland v. Washington, 466 U.S. 668, 693, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984). Shouldthe petitioner fail to establish either factor, the petitioner isnot entitled
torelief. Our supreme court described the standard of review as follows:

Because a petitioner must establish both prongs of the test, a failure to prove
either deficiency or prejudice provides a sufficient basis to deny relief on the
ineffective assistance claim. Indeed, a court need not address the componentsin
any particular order or even address both if the defendant makes an insufficient
showing of one component.

Goad v. Sate, 938 S.W.2d 363, 370 (Tenn. 1996) (citing Strickland, 466 U.S. at 697, 104 S. Ct. at
2069).

The petitioner isnot entitled to the benefit of hindsight; the petitioner may not second-guess
a reasonably based trial strategy; and the petitioner may not criticize a sound, but unsuccessful,
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tactical decision made after adequate preparation for the case. Adkinsv. Sate, 911 SW.2d 334, 347
(Tenn. Crim. App. 1994); see Cooper v. Sate, 847 SW.2d 521, 528 (Tenn. Crim. App. 1992).

At the post-conviction hearing, the petitioner bears the burden of proving her allegations by
clear and convincing evidence. Tenn. Code Ann. § 40-30-210(f) (1997). Thefindings of fact made
by the post-conviction court are conclusive and will not be disturbed unless the evidence contained
in the record preponderates against them. See Fieldsv. State, 40 S.W.3d 450, 457 (Tenn. 2001).

Petitioner asserts on appeal that her trial Counsel rendered ineffective assistance at trial by
promising during his opening statement that the defense would prove numerous facts, which could
be proven only through Petitioner’ s testimony, and then not calling Petitioner to testify during the
trial. Shealso arguesthat Counsel’ s representation was deficient because even though he promised
the jury at least eight times during his opening statement that Petitioner would testify, shewas not
called asawitness. Petitioner also arguesin her brief on appeal that she could havetestified to refute
the State’ s proof that shewas not remorseful or emotional shortly after her daughter wasfound dead.
She also argues that Counsel failed to properly advise her on her right to testify, and failed to
adequately prepare her for testimony in the event that she did testify.

By offering absolutely no proof at the post-conviction hearing asto what her trial testimony
would have been had she testified at trial, Petitioner failed to show how she was pregjudiced, even
if Counsel had been ineffective.

Petitioner al so arguesthat Counsel wasineffective by asking themedical examiner if holding
thevictim up by her hair while striking thevictim could cause aloss of thevictim’ shair on each side
of her scalp. Counsel testified that thiswas brought up during thetrial in order to corroborate other
proof that the co-defendant had held the victim up by her hair.

Petitioner further arguesthat Counsel’ s performance was deficient because he failed to call
Detective Bruce Pinkerton as awitnessto testify that Petitioner was* crying” and “ hystericd” when
Petitioner arrived at the crime scene shortly after the victim was found dead. Detective Pinkerton
did not testify at the post-conviction hearing. “When a petitioner contends that trial counsd failed
to discover, interview, or present witnesses in support of his defense, these witnesses should be
presented by the petitioner at the evidentiary hearing.” Black v. Sate, 794 SW.2d 752, 757 (Tenn.
Crim. App. 1990); see also Scott v. Sate, 936 S.W.2d 271, 273 (Tenn. Crim. App. 1996). Asa
genera rule, thisisthe only way the petitioner can establish that (1) amaterial witness existed who
could have been discovered but for counsel’ snegligent investigation of the case; (2) aknownwitness
was not interviewed; (3) thefaluretodiscover or interview the witness caused him prejudice; or (4)
thefailureto present aknown witness or call the witnessto the stand resulted in the denial of critical
evidence which caused the petitioner prejudice. Black, 794 SW.2d at 757. Neither thetrial court
nor this court can specul ate on what awitness' testimony might have beenif introduced by counsel.
Id.



Petitioner assertsthat Counsel wasineffective by not filing amotion to suppress Petitioner’s
statements to the police, or by failing to explain why certain incriminating statements were
purportedly made by Petitioner to Detective E. J. Bernard. However, Detective Bernard did not
testify at the post-conviction hearing, and Petitioner offered no proof whatsoever that the statements
would have been suppressed if a motion had been filed.

Petitioner also argues that Counsel should have objected to various items of irrdevant
evidence during the trial, and that his failure to do so constituted ineffective assistance of counsd.
Of the examples set forth in Petitioner’s brief, Counsel testified as to his trid strategy of cross-
examination to neutralize unfavorable inferences or to turn seemingly damaging testimony into
evidence favorable to Petitioner. As stated above, the post-conviction court found that Counsel
“made sound and reasonable decisions regarding every facet of thetrial.” Upon ade novo review,
we cannot concludethat Petitioner has shownthat the evidencepreponderatesagai ng the conclusion
of the trial court on thisissue.

Petitioner asserts that Counsel was ineffective by not properly asserting that the co-
defendant’ sincriminating statementswere admissiblein Petitioner’ strid. Counsel testified that he
was ableto put beforethejury the substance of the co-defendant’ s statementsfavorabl e to Petitioner
during cross-examination of other witnesses. Counsel also stated that some portions of the co-
defendant’ s statements were highly incriminaing to Petitioner. Petitioner failed to put forth any
proof whatsoever at the post-conviction hearing as to why the co-defendant’ s statements would be
admissible, and did not present the co-defendant’ s statementsto the post-conviction court during the
hearing. She therefore faled to show prejudice, even if Counsel’ s representation was deficient.

Finally, Petitioner assertsthat Counsd rendered ineffectiveass stanceof counsd inhiscross-
examination of Petitioner’s employer, the operator of a children’s carefacility. Counsel asked the
employer if it took a special kind of person to work with special needs children as Petitioner had
done. The trid court ruled, upon the State's argument, that Counsel had “opened the door” for
testimony by the employer that Petitioner was “rough” with the children whom she cared for at the
facility. Counsel testified that he disagreed with and argued against the court’ sruling, but was able
to minimize the harmful effects of the testimony by showing that the employer was biased against
Petitioner.

In summary, the evidence does not preponderate against the trial court’s findings that
Petitioner received effective assistance of counsd, and that in any event, Petitioner failed to show
prejudice asaresult of any alleged deficienciesin Counsel’ s performance. Petitioner isnot entitled
torelief on thisissue.

Suppression of Petitioner’s Statements
Petitioner next arguesthat her statementsto the police should have been suppressed because

they were not voluntary and were obtained, in part, absent Miranda warnings. Thisissue could have
been pursued prior to trial, but it was not. It istherefore waived as to her post-conviction hearing.
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A ground for post-conviction relief iswaived “if the petitioner personally or through an attorney
failed to present it for determination in any proceeding before acourt of competent jurisdiction in
which the ground could have been presented. . . .” Tenn. Code Ann. § 40-30-206(g) (1997).
Furthermore, as noted above, Petitioner did not present any proof whatsoever at the post-conviction
hearing pertaining to her statements being given involuntarily or in violation of her rights pursuant
to Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). Theissueis also
waived by failureto present proof in support thereof at the post-conviction hearing. See Workman
v. Sate, 868 S.W.2d 705, 709 (Tenn. Crim. App. 1993).

Denial of Petitioner’s Right to Testify

Petitioner asserts that she is entitled to post-conviction relief because she was
unconstitutionally denied her right to testify at her trial, and waiver of her right to testify cannot be
presumed from asilent record. Petitioner admitsin her brief, as she did in her testimony at the post-
conviction hearing, that she“went along” with Counsel’ srecommendation nottotestify. Sheargues,
however, that Counsel never told her that she had aright to testify, contrary to hisadvice. Thetrial
court implicitly accredited Counsel’ stestimony, which wasthat Petitioner wastold she could testify
even if Counsel advised against it, and that Petitioner expressed no desire to testify at her trial.

The post-conviction court stated in the order dismissing the petition:

All of thetestimony given at the Post Conviction Hearing served to strengthen the
Court’s belief that [trial counsel] is athorough, prepared, and competent lawyer
who has represented all of his dients, including the Petitioner, to the best of his
ability. . . .

Upon consideration of all the claimsadvanced by the Petitioner and the testimony
offered at thishearing, the Court finds no basisfor granting post-convictionrelief.
The specific factsthe Petitioner allegesas abasisfor her ineffective assistance of
counsel claim are inadequate for a number of reasons. Some of the facts the
Petitioner alleges are not supported by the evidence and are contradicted by the
testimony at the hearing.

In Momon v. Sate, 18 SW.3d 152 (Tenn. 1999), our supreme court held that since a
defendant’ s right to testify is a fundamental right, it must be personally waived by the defendant.
The Court stated that in future trials the trial court should ensure that defense counsel conducts a
hearing on the record to verify that a defendant has made a knowing, intelligent, and voluntary
waiver of the right to testify. 1d. at 162. Peitioner’s trial was conducted in 1997, prior to the
Court’ sdecision in Momon. The procedural safeguards of Momon are not retroactive. 1d. at 162-
163.



However, if Petitioner was actually denied her right to testify by her attorney, there would
still be constitutional error. 1d. at 163. This, however, isnot clearly demonstrated intherecord. The
evidence does not preponderate against the trial court’s findings that Petitioner failed to prove by
clear and convincing evidencethat sheisentitled to post-conviction relief onthisor any of theother
issues presented by Petitioner.

CONCLUSION

The judgment of the post-conviction court is affirmed.

THOMAST. WOODALL, JUDGE



